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Whether

is a TEFRA paftnership for its
taxable year ende

_ is a TEFRA p'artnership subject to the

provisions of I.R.C, §§ 6221-6233 ("TEFRA") since the partnership
was formed after September 3, 1982, theM
above provisions. Thus, adjustment of

partnership items must be made in a partnership proceeding.

Since the present suit is based on adjustments of partnership
items in an individual partner proceeding rather than in a
partnership proceeding as required by TEFRA the Tax Court does
not have jurisdiction. Maxwell v. Commissioner, 87 T.C. 783
(1986), A motion to dismise for lack of jurisdiction should be
filed.

Facts

Petitioner received a statutory notice of deficiency which
contained only partnership items from The

Bl partnership tax return (Form 1065) states that the "businessg
started” * The "Certificate and Agreement of
Limlted partnershi states that it was "made and entered into
risvor I

-

. Discussion

_ongze s enacted I.R.C. §§ 6221- 6233 as part of .the ‘Tax
Equity and Fiscal Responsibility Act of 1982 (hereznafter TEFRA).
These sections determine the tax treatment of partnership items.
Saotion.£22l-nrovides. that. excentogs.otharmise nrovided. in the.
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determined at the partnership level. Pursuant to section :
407(a) (1) and (3) of Public Law 97-248, it is generally effective
for partnership taxable years beginning after September 3, 1982,
Thus, genrrally, a TEFRA partnership is one whose taxable .year
begins after September 3, 1982. 1/

Tht. date on which I < -taxable year
;commenced is the date the partnership was formed. parke V.
.Commissioner, 87 T.C. 1279 (1986)." This issue is a question of
fach.fld A partnership is formed when the parties to a venture
join togather capital or services with the intent of conducting
presently an enterprise or business, Commissioner v. Tower,

327 U.S. 280 (1946); Sparks v, Commissioner, supra: Estate of
Somashekar v. Commiaoloner. T.C.M. 1987-125. 2/ A partnership is
deemed to have been formed as of the date on which the first.parties
to the venture acgqguired their respective cepital interests in the
partnership. See Sparks v._ Comm1531onnr, supra at 1283;

Estate of Somashekar v, Commissioner, supra. Cf. L&B Land
Lease V. Comm1551oner, supra (Although some funds “frrevocably
committed prior to September 3, 1982, "capital interests" in
partnership were not acquired until after September 3, 1982
since partners intended partnership to be formed=only-when

last unit was sold which was after Beptember 1982).

Evidence of the formation date of _ is found

in its -tax return and its "Certificate and Agreement of

Limited Partnership". The -par'tmershi tax return (Porm
1065) states that the "business started” . The
[

"Certificate and Agreement of Limited Partnershi states that
it was "made and entered into as of " Both of
these documents indicate that the partners intended to join
together capital or services with the intent of conducting
presently their business on or after . In the
absence of contrary evidence, such as a prior agreement of
limited partnership, these documents should be dispositive as
to a formation date after September 3, 1982. See Sparks

v. Commissioner, supra, (Limited Partnership Agreement, Notice

/ The TEFRA provisions do not apply to small partnerships
BS, defined under I.R.C. §6231(a)(l}(B}) or tc items which become
Jhen- partnerthp items under section 6231(b}. These provisions do

kS

gaat #ppear to be applicable here. ~

2} The existence or non-existence of a partnersﬁi@ Junder
wgtite law is not determinative for Federal income ta Purposcs.
Frazell v. Commissioner, 88 T.C. No.78 (May 27 1987§

Lease Group B2-4 v. Commissioner, T.C.M. 1987 264 (MAy
19877 .
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date. Thus, it appearz that the formation date of

of ctaim of exemption and uvffering memorandum dispositive
<n fourmation date although contradicted by amended tax return):
Frazell v. Commiszioner, supra. See also, L & B Land Leasc

v. Commissioner, cupra . Estate of Somashekar v, Com
of your office statez that-there

LuprLa.
iz Mo indicatien of any such cvidence of an ea:lxeﬂion
*8ince, based on the evidence, it appears that the
partnersws formed subseguent to meaning
that 1ts partnerzhip year began after this date, it is

gsubiect te the provisions of TEFRA. Thus, adjustments to
partnership items can only be made at the partnerchip level

falls aftrorp

purcuant to ILR.C. §§ 6221-6223 ({TEFRA}., A statutory notice which
purportse to readjust partnetship items is thus invalid, Maxwell v.

Commigsioncr, 87 T.C. 783 (1986}, and a sult based on a statut5ry

notice contalnlng cnly partnﬂrshlp items should thus be dismissed

for lack ol jurisdiction. Sparks v. Commissioner, supra: Estate

of Somachekar v. Commissioneér. supra; Farris v. Commissioner,
T.C.M. 1986
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